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UNI TED STATES OF AMERI CA
NATI ONAL TRANSPORTATI ON SAFETY BOARD
WASHI NGTQN, D. C.

Adopt ed by the NATI ONAL TRANSPORTATI ON SAFETY BQOARD
at its office in Washington, D.C
on the 16th day of March, 1993

JOSEPH M DEL BALZO,
Acting Adm ni strator,
Federal Avi ation Adm nistration,

Conpl ai nant

Docket SE-11052
V.

VI NCENT BASSET,

Respondent .

N N N N N N N N N N N N N N

CPI Nl ON AND ORDER

The Adm ni strator appeals the oral initial decision of
Adm ni strative Law Judge WIlliam R Millins given at the
concl usion of an evidentiary hearing.' By that decision, the | aw

judge dismi ssed the 30-day suspension® of respondent's Airline

A copy of the initial decision, an excerpt fromthe
transcript, is attached.

°The inposition of the sanction was wai ved because of
respondent’'s tinmely report under the Aviation Safety Reporting
Program ( ASRP) .
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Transport Pilot (ATP) certificate for his alleged violation of
sections 91.75(a), 91.75 (b), and 91.9 of the Federal Aviation
Regul ations, 14 C.F.R Part 91.° W deny the Adnministrator's
appeal . *
The Adm nistrator's Order of Suspension alleged, in
pertinent part, the follow ng facts:

1. You hold Airman Certificate No. 2305972 with
Airline Transport Pilot privileges.

2. On July 16, 1988, you acted as pilot in command of
Metroflight (MIR) 3860, a Saab SF340, operating on an
|FR flight plan from Tyler, Texas to Dallas/Fort Wrth
Airport, Texas. At all tinmes material to this flight,
your aircraft, MIR 860, was cleared by Fort Worth Air
Traffic Control Center (ARTCC) to descend to 6,000
feet. You acknow edged this clearance.

3. You were | ater advised that you were overtaking an
aircraft at 12 o' clock, four mles at 5,000 feet which
advi sory you did not acknow edge. Conputer data

i ndi cates that you operated aircraft MIR 860 and
descended out of 6,100 feet to an altitude of 5,300

®FAR sections 91.75(a), 91.75(b) and 91.9 provided in
pertinent part at the time of the incident as follows:

"8 91.75 Conpliance with ATC cl earances and instructions.

(a) When an ATC cl earance has been obtained, no pilot in
command may deviate fromthat clearance, except in an energency,
unl ess he obtains an anmended cl earance. However, except in
positive controlled airspace, this paragraph does not prohibit
himfromcanceling an IFR flight plan if he is operating in VFR

weat her conditions. |If a pilot is uncertain of the neaning of an
ATC cl earance, he shall imediately request clarification from
ATC.

(b) Except in an energency, no person may, in an area in
which air traffic control is exercised, operate an aircraft
contrary to an ATC instruction.™

"8 91.9 Careless or reckless operation.
No person may operate an aircraft in a careless or reckless
manner so as to endanger the life or property of another.™

‘Respondent filed a brief in reply.



3

feet. Your operations at this altitude placed you 1.6

nmfromaircraft N23575. Your operations resulted in

both aircraft flying at 5, 000 feet, which resulted in a

| oss of standard | FR separation. You failed to stop

your descent at your assigned altitude, and thereby

endangered the lives and property of others.

MIR 860 was originally cleared to a cruising altitude of
8,000 feet. Respondent was performng the duties of the non-
flying pilot, including radio conmunications with ATC. About 55
mles fromthe Dallas/Fort Wrth Airport, respondent turned over
responsibility for the ATC comunications to the flying pilot and
contacted the conpany on the other radio to exchange information
that was not essential for the safety of the flight.®> Wile
tal king to the conpany, the respondent observed the flying pil ot
reset the altitude alerter to 5 000 feet. The respondent
pronptly conpleted his call on the conmpany radio, resuned
nmonitoring the ATC radi o, and questioned the flying pilot about
the new clearance. The flying pilot assured the respondent that
t he new cl earance was correct. From previous experience flying
this route, the crew was accustoned to receiving ATC i nstructions
to cross the Scurry VOR at various altitudes, including 5,000,
6,000 or 7,000 feet. Respondent, therefore, had no reason to be
suspi cious of, or to doubt, the 5,000 altitude indicated to him
by the flying pilot.

The issue then becones one of whether the non-flying pilot

®The conpany call was in accordance with an unwitten
conpany policy, and was usually made from about 60 mles out as
that was near the maxi mumrange of the conpany radio. Geater
range of the conpany radio would help to avoid this quandary for
the pilots.
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was attending to non-safety related duties during a period of
critical flight. The |law judge was satisfied by a preponderance
of the evidence that the new altitude cl earance m sheard by the
flying pilot was a change in cruise altitude rather than the
begi nning of a descent into the airport, and, therefore, that
respondent's change of frequency for non-essential conpany
information did not violate FAR section 121.542.° The
Adm nistrator's brief does not present any argunent to the
contrary, and while the issue is not free fromdoubt, the Board
does not find enough in the record to indicate that the | aw judge
shoul d have found ot herw se.

Qur inquiry does not stop there, however, because in at
| east one case, this "sterile cockpit rule" of FAR section
121. 542 has been extended to include non-critical phases of the
flight if sonmething about the situation should have been a
warning to a reasonable pilot that assigning ATC comruni cations
to the flying pilot may not be prudent. In Adm nistrator v.
Ross, NTSB Order No. EA-2378 (1986), the Board affirnmed a
suspensi on because an unusual altitude cl earance shoul d have
al erted respondent that it was not enough to follow the "letter
of the aw' with regard to conducting conpany business during a
non-critical phase of flight. 1In the instant case, the

Adm ni strator contends that respondent exercised simlar poor

®Under Federal Aviation Regulation 121.542(a), the non-
flying pilot may conduct conpany business when the flight is not
in acritical phase. The Admnistrator did not allege a
violation of this section.
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judgnent, since the flight was 20 mles away fromthe Scurry VOR
t he poi nt where respondent testified that it was normal to
receive clearance to descend, at the tinme respondent signed onto
the conpany radio. However, the poor judgnment present in Ross
was in turning attention to non-essential duties before the
flight had reached a safe cruise level. 1In this case, the
Adm nistrator is effectively asking the Board to hold that the
non-flying pilot cannot turn to non-essential duties if it is
possi bl e that those duties m ght not be conpleted before a
cl earance respecting a critical phase of flight is received. W
are not persuaded by the Adm nistrator's reasoning. It seens to
us that, so long as the non-flying pilot turns his attention to
essential duties as soon as the aircraft again enters a critical
phase of flight, he should not be faulted for attenpting to
conpl ete non-essential duties before such a flight phase is
ent er ed.

For these reasons, the Board is of the opinion that the |aw
judge did not err in his determ nation that respondent did not
violate the FAR sections cited in the Admnistrator's conpl aint.

The Board, therefore, adopts the findings an concl usions of the

initial decision.
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ACCORDI NAY, IT IS ORDERED THAT:
1. The initial decision is affirned; and

2. The Adm nistrator's appeal is denied.

VOGT, Chairman, COUGHLI N, Vice Chairman, LAUBER, HART and
HAMVERSCHM DT, Menbers of the Board, concurred in the above
opi ni on and order.



